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ALL APPEARANCES WILL BE BY ZOOM 
 
For matters where an appearance is required, the parties should appear by Zoom unless told to appear 
by another method. For all other matters, if argument is requested appearances will be by Zoom.  
 
Please email Dept9@contracosta.courts.ca.gov and opposing counsel by 4:00 p.m. if oral argument is 
requested and include specification to be argued.. 
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1. 9:00 AM CASE NUMBER:  MSC19-00656 
CASE NAME:  BHANDARI VS. CCRMC 
 HEARING ON SUMMARY MOTION  JUDGMENT 
*TENTATIVE RULING:* 
 
Continued to May 23, 2022, at 9:00 a.m. in light of the papers that plaintiff filed on April 20, 

2022.  If plaintiff has not yet filed a current Memorandum of Points and Authorities opposing 

the motion for summary judgment, she shall file and serve any such memorandum on or 

before May 2, 2022.  Defendants may file and serve updated Reply papers on or before 

May 12, 2022. 

 
 

  
    

2. 9:00 AM CASE NUMBER:  MSC19-00656 
CASE NAME:  BHANDARI VS. CCRMC 
 MOTION  AMEND COMPLAINT TO ADD EXEMPLARY DAMAGES 
*TENTATIVE RULING:* 
 
 Plaintiff’s motion for leave to amend her Second Amended Complaint under CCP 
§ 425.13 to include a claim for punitive damages is denied.  Plaintiff’s motion for leave to file a 
Third Amended Complaint under CCP § 473 and 474 is set for hearing on May 16, 2022.  
The court makes no ruling on that motion now. 
 
 Background 
 
 This is an action for medical malpractice against Contra Costa County and two of its 
employee physicians, Dr. Rodelo and Dr. Ras.  Plaintiff had a post-partum tubal ligation 
(“PPTL”) on March 20, 2016 because she wanted no more children after she gave birth to her 
second child on March 18, 2016.  Dr. Rodelo performed the PPTL and told plaintiff it had 
been successful.   
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Believing she could not get pregnant after a successful PPTL, plaintiff discontinued 
using birth control.  However, on February 9, 2018, she was diagnosed as having an ectopic 
pregnancy.  An ectopic pregnancy is one in which the fetus develops outside of the uterus, 
typically in a fallopian tube.  Dr. Hay performed an emergency surgery on February 10, 2018 
to treat the ectopic pregnancy.  Afterwards, he informed plaintiff that he found the right 
fallopian tube to be intact before he operated on it during his surgery.  Believing this indicated 
that Dr. Rodelo had not cut both fallopian tubes but only the left one during the PPTL 
procedure on March 20, 2016, plaintiff filed suit on March 29, 2019. 

 
Exactly two years later, on March 29, 2021, plaintiff sought to add a claim for 

punitive damages to her complaint by filing a motion under Code of Civil Procedure section 
425.13.  Essentially, her theory in support of a claim for punitive damages is that Dr. Rodelo 
was inexperienced in doing PPTL surgeries, encountered difficulties during the PPTL 
procedure she performed on plaintiff and therefore terminated the procedure before cutting 
the right fallopian tube, and then covered up the fact that the procedure had only been 
partially performed. 

 
Section 425.13 states that in an action for damages arising out of the professional 

negligence of a health care provider, no claim for punitive damages shall be included in a 
complaint unless the court enters an order permitting it.  Section 425.13 further states that 
a motion for such an order must be filed no later than two years after the complaint is filed.   

 
Plaintiff did not file a complete motion on March 29, 2021, however, only a two-page 

notice of motion and motion.  She did not file any evidence or memorandum of points and 
authorities then.  Her notice of motion said that such documents would be separately filed.  
She repeatedly asked to postpone the hearing date on her motion, and ultimately did not file 
her evidence and memorandum of points and authorities until April 4, 2022, more than a 
year later.   

 
Defendants oppose the motion on both procedural and substantive grounds.   

 
The procedural grounds –that the motion is untimely – are compelling and allow no 

room for discretion.  Therefore, the court denies the motion and does not address whether 
the evidence that plaintiff filed well after the two-year deadline would have been sufficient to 
support a claim for punitive damages. 

 
Discussion 

 
In 1987, the Legislature enacted the Brown-Lockyer Civil Reform Act (the “Act”).  One 

section of the Act amended Civil Code section 3294.  That section increased the “evidentiary 
threshold that must be met to recover punitive damages to clear and convincing evidence of 
oppression, fraud, or malice” and changed the definition of malice to state that conduct that is 
not intended to injure does not qualify as malice unless it is “despicable.”  (Central Pathology 
Service Medical Clinic, Inc. v. Superior Court (1992) 3 Cal.4th 181, 188.)  The other section 
added Code of Civil Procedure section 425.13.   

 
“The Act was designed to address two problems. First, the Legislature sought in all 
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cases to require greater certainty of the propriety of imposing punitive damages by requiring 
clear and convincing evidence of fraud, malice, or oppression and by modifying the definition 
of malice to include despicable, willful conduct.  [¶] Second, because it was concerned that 
unsubstantiated claims for punitive damages were being included in complaints against 
health care providers, the Legislature sought to provide additional protection by establishing a 
pretrial hearing mechanism by which the court would determine whether an action for punitive 
damages could proceed.”  (Id. at 189 (emphasis added).)   

 
As noted above, the latest that a motion to add a claim for punitive damages under 

Section 425.13 may be filed is two years after the complaint is filed.  The courts infer the 
reason for this deadline is to prevent “the delayed assertion of a claim for punitive damages in 
a case where the issues and discovery requirements are likely to have become fixed.”  
(Looney v. Superior Court (1993) 16 Cal.App.4th 521, 533.)  The deadline must be observed 
even though it “might have unintended consequences or might not always achieve a fair 
result.”  (See ibid.)    

 
The issue here, then, is whether plaintiff timely filed her motion when all she filed 

within the two-year deadline was a two-page Notice of Motion and Motion with no supporting 
evidence or memorandum of points and authorities.  The court concludes she did not. 

 
The papers filed in support of a motion must include at least the motion, the notice of 

the hearing, and a memorandum of points and authorities.  (See CRC 3.112 (a).)  In addition, 
a motion under Section 425.13 is an evidentiary motion.  The court may allow the plaintiff to 
file an amendment including a claim for punitive damages “on the basis of the supporting and 
opposing affidavits presented that the plaintiff has established that there is a substantial 
probability that the plaintiff will prevail on the claim pursuant to Section 3294 of the Civil 
Code.”  Typically, an evidentiary motion must be accompanied not only by a notice of hearing 
and a memorandum of points and authorities, but also by the evidence necessary to prevail 
on the motion.  (See CRC 3.1324 (general motion for leave to file an amended complaint 
under CCP § 473); CRC 3.1350 (c) (motion for summary judgment).)   

 
The tactic of complying with the deadline for filing a motion by filing a mere outline or 

skeleton of a motion and filing the necessary evidence or other supporting documents later 
has been attempted and rejected in another context.  A motion to compel a deponent to 
provide further answers at a deposition must be filed within 60 days after completion of the 
record of the deposition.  (CCP § 2025.480 (b).)  A court has rejected the motion as untimely 
where the moving party failed to file anything but the notice of motion and motion within the 
60 days and filed the supporting papers only later.   (Weinstein v. Blumberg (2018) 25 
Cal.App.5th 316, 320-321.)   

 
The same rule should apply here.  The Legislature has set an outer deadline to file a 

motion under section 425.13:  two years after the original complaint is filed.  Looney states 
the purpose of this deadline is to “prevent the delayed assertion of a claim for punitive 
damages” and of Section 425.13 as a whole to “shelter health care providers from the need to 
defend against punitive damage claims which have no substance.”  (Looney, supra, 16 
Cal.App.4th 532.)  Two years is not an insubstantial amount of time.  Under rules that the 
Judicial Council adopted to implement the Trial Court Delay Reduction Act of 1990 the goal is 
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to resolve most cases within two years.  (See Gov’t C. § 68600, 68603; CRC 3.714 (b).)  
Therefore, in most cases all key discovery will be concluded even earlier.   

 
Undoubtedly, plaintiff will argue that she did not have an attorney until approximately 

two years after she filed this case.  But Section 425.13 provides no exception for self-
represented litigants.  Generally, self-represented litigants “must expect and receive the same 
treatment as if represented by an attorney -- no different, no better, no worse.”  (Doran v. 
Dreyer (1956) 143 Cal.App.2d 289, 290.) 

  
In her Reply Brief, plaintiff asks the court to reject defendants’ timeliness argument 

because defendants allegedly delayed in providing discovery and, essentially, have unclean 
hands in other ways.  She also argues that any delay in seeking relief under Section 425.13 
has not caused defendants prejudice. 

 
Neither of these arguments is supported by the text of Section 425.13, however.   

The Legislature knows how to say that prejudice is a factor a court that the court can 
consider.  (See Gov’t C. § 946.6 (c)(1).)  It did not use such language here.  It also knows 
how to state when deadlines will be tolled or changed for various reasons.  (See, e.g., CCP § 
2034.230 (b) and CCP § 340.6; cf. CCP § 366.2.)  It did not use this language either.  The 
court has no reason to decide whether a defendant who intentionally and unreasonably 
obstructed all discovery for two years has the right to insist that a plaintiff comply with the two-
year deadline under section 425.13.  Plaintiff has presented insufficient evidence that the 
County did this. 
 

Section 425.13 reflects a clear policy choice by the Legislature to set an absolute 
deadline for motions to amend to add a claim for punitive damages.  Plaintiff’s unclean hands 
and lack of prejudice arguments are unpersuasive. 

 
Other matters to note 
 
The court wishes to note certain procedural problems with plaintiff’s papers.  

The problems noted below are not the basis for the court’s ruling, and the court made every 
reasonable effort to ignore or overcome them.  It mentions them now so that plaintiff will be 
able to submit more effective and Rule-of-Court-compliant papers next time.   

 
Deposition testimony that is filed needs to be highlighted in some manner.  

(See CRC 3.116 (c).)  Here, the testimony does not appear as highlighted in the court’s 
Case Management System. It is unacceptable to submit entire deposition transcripts and then 
expect the court to search through them for supportive evidence.  (See CRC 3.116 (b).)   
Some of these problems might have been alleviated had the memorandum of points and 
authorities cited clearly to the page and line where the evidence appeared, but it did not 
always do so.   (See, e.g., page 3, line 10 of the Opening Memorandum; cf. CRC 3.1350 
(f)(3).)  Further, new evidence generally may not be submitted with Reply papers.  (See San 
Diego Watercrafts, Inc. v. Wells Fargo Bank (2002) 102 Cal.App.4th 308, 313.) 
 
 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 

HEARING DATE:   04/25/22 

5 

 

    

3. 9:00 AM CASE NUMBER:  MSL17-03368 
CASE NAME:  IVER CAPITAL VS. RICHARDS 
 *HEARING ON MOTION IN RE:  SET ASIDE DEFAULT & DEFAULT JUDGMENT 
*TENTATIVE RULING:* 
 
Section 473(b) of the Code of Civil Procedure allows for a default to be vacated provided that 
the motion to vacate is filed within a “reasonable time” but no more than six months of the 
order the party proposes be vacated. In this case, the default was entered on December 28, 
2018, and the Judgment was entered on January 10, 2019.  Defendant filed this motion for 
relief on January 6, 2022, which is approximately three years after the entry of the default and 
default judgment.  This occurs against a legal backdrop where the six month time limit is 
jurisdictional. Austin v. Los Angeles Unified School District (2016) 244 Cal. App.4th 918, 928; 
Solot v. Lynch (1956) 46 Cal.2d 99, 105-06. Since the motion was not filed within the six 
month deadline, this court is simply without the legal authority to grant the motion. 
 
Notwithstanding the fact that the motion was filed after the time limits set forth in CCP 473(b), 
under some circumstances this court retains the authority to grant the motion on equitable 
grounds. (Rappleyea v. Campbell (1994) 8 Cal. 4th 975, 981.) Defendant has not provided 
a good reason in equity to justify the granting of its belated motion to set aside the default or 
default judgment after more than three years.   

Defendant’s motion asserts: “I was never served documentation of the original complaint, 
nor received information regarding the hearing regarding the complaint. (Def. Decl. p. 3, 
lines 7-8).   

Despite this assertion, defendant executed and filed a General Denial on October 3, 2017. 
Defendant’s General Denial lists his address as 1547 Palos Verde Mall #163 in Walnut 
Creek.  Additionally, a Notice of Further Case Management Conference was sent to 
Defendant at this address. (Notice CMC, filed 11/20/2017). Throughout the course of this 
litigation, plaintiff apparently served any number of documents, including discovery requests, 
to defendant’s address. Judge Treat granted plaintiff’s counsel’s request for terminating 
sanctions on November 2, 2018, and noted the following: “This Court has previously ordered 
defendant to respond to several sets of discovery. Defendant has not complied with any of 
the Court’s discovery orders.” (Court Minute Order, 11/02/18).  On December 28, 2018, 
plaintiff filed a Request for Entry of Default, which was mailed to 1547 Palos Verde Mall #163 
in Walnut Creek.  

Even assuming that the court were to overlook the failure to comply with the six month filing 
deadline, and could consider whatever equitable reasons as described in the Rappleyea 
opinion, this court finds that there is no substantial equitable reason to grant the motion. 

For these reasons, defendant’s motion to set aside the default and default judgment is 
denied. 
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4. 9:00 AM CASE NUMBER:  MSL18-04709 
CASE NAME:  U.S. BANK NATIONAL VS. MICHELLE F LIU 
 MOTION  VACATE & SET ASIDE DEFAULT & DEFAULT JUDGMENT 
*TENTATIVE RULING:* 
 
Plaintiff seeks to set aside the default by defendant due to the fact that after the entry of 
default, plaintiff’s counsel learned that defendants did not open the account in question, as 
they had been the victims of identity theft. (See Hoffman Decl. passim.)  
 
Code of Civil Procedure section 473(b) contemplates this relief in circumstances such as 
those that present themselves in this lawsuit (i.e., identity theft leading to a fraudulent 
contract). Even when the motion is filed after the time limits set forth in CCP 473(b), this court 
still retains the authority to grant the motion on equitable grounds. (Rappleyea v. Campbell 
(1994) 8 Cal. 4th 975, 981.) 
 
Consequently, the court grants plaintiff’s motion. 

 
 

  
    

5. 9:00 AM CASE NUMBER:  MSL20-01716 
CASE NAME:  NICHOLSON VS. DONALDSON 
 *HEARING ON MOTION IN RE:  STRIKE PUNITIVE DAMAGES IN 1ST AC 
FILED BY GEICO CASUALTY 
*TENTATIVE RULING:* 
 
The motion is denied as moot. 

 
 

     

6. 9:00 AM CASE NUMBER:  MSL20-01716 
CASE NAME:  NICHOLSON VS. DONALDSON 
 *HEARING ON MOTION IN RE:  DEMURRER TO 1ST AMENDED COMPLAINT OF NICHOLSON 
FILED BY GEICO 
*TENTATIVE RULING:* 
 
On September 21, 2021, Plaintiff filed a First Amended Complaint asserting a motor vehicle 
accident causing personal injury occurred on May 9, 2018 naming Amy Lynn Donaldson and 
“Geico, Inc.” as the defendants. This First Amended Complaint mirrored an earlier complaint 
filed against the same parties. Geico Casualty Company (hereinafter “Geico”) has filed 
another demurrer to the First Amended Complaint asserting that the Plaintiff has no claim 
directly against the liability insurer for the alleged injuries and damages which occurred as a 
result of this collision.   
 
Plaintiff objects to the demurrer. 
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As previously outlined in the court’s order on the demurrer to plaintiff’s original complaint, 
California Insurance Code section 11580(b)(2) provides “that whenever judgment is secured 
against the insured  . . .in an action based upon bodily injury, death, or property damage, then 
an action may be brought against the insurer on the policy and subject to its terms and 
limitations, by such judgment creditor to recover on the judgment.”  To collect a judgment 
from the insurer under a liability policy, the injured party is compelled, under the direct action 
statute (Insurance Code §11580, subd (b)(2)) to bring two lawsuits, first against the insured, 
then against the insurer.” (Billington v. Interinsurance Exchange of Southern California 
(1969), 71 Cal. 2d 728.)  . 
 
After the entire briefing to Geico’s demurrer was complete, Plaintiff dismissed Defendant 
Donaldson from his lawsuit.  No mention is made why that occurred in Plaintiff’s separate 
motion to dismiss filed on January 7, 2022, except the opaque statement, “Plaintiff and 
Defendant Amy Donaldson have resolved their difference….” (Pl. MTD.)   
 
Geico also observes in its reply brief concerning the demurrer, “What Plaintiff misses here is 
that, even if he were to secure a final judgment against the insured, he would still have no 
cause of action against Geico. This is because the insurer’s duty to settle ‘run(s) to the 
insured and not to the injured claimant.’ (citing Murphy v. Allstate Ins. Co., 17 Cal 3d 937, 
941.)” (Def. Reply p. 4, line 27 – p. 5, line 2).  Additionally, Geico cites the legal impediments 
and barriers to bringing a lawsuit under Insurance Code section 790.03(h).(Def. Reply p. 5, 
lines 13-25)(See also Tricor Cal. v. Superior Court (1990) 220 Cal.App. 3d 880)  
 
For these reasons, Geico’s demurrer is sustained with leave to amend.   
 
The Court has granted leave to amend only in an abundance of caution; the Court is not 
confident that plaintiff can successfully amend in light of the fundamental nature of the 
pleading defects identified above. However, while plaintiff has not suggested how her 
pleading might be amended to cure the defects, this alone is not dispositive: 

 
[F]or an original complaint, regardless whether the plaintiff has requested leave to 
amend, it has long been the rule that a trial court's denial of leave to amend 
constitutes an abuse of discretion unless the complaint “shows on its face that it is 
incapable of amendment.”  [Citations omitted.] 
 

(Eghtesad v. State Farm General Ins. Co. (2020) 51 Cal.App.5th 406, 411.) 
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7. 9:00 AM CASE NUMBER:  MSL20-01716 
CASE NAME:  NICHOLSON VS. DONALDSON 
 *HEARING ON MOTION IN RE:  MOTION TO RECLASSIFY FROM LIMITED TO UNLIMITED 
FILED BY DAVID NICHOLSON 
*TENTATIVE RULING:* 
 
The motion is denied as moot. 

 
 

  
    

8. 9:00 AM CASE NUMBER:  MSL20-01716 
CASE NAME:  NICHOLSON VS. DONALDSON 
 MOTION  DISMISS DEFENDANT AMY LYNN DONALDSON 
*TENTATIVE RULING:* 
 
Appearance required. 

 
 

  
    

9. 9:00 AM CASE NUMBER:  MSL20-01716 
CASE NAME:  NICHOLSON VS. DONALDSON 
 *FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 
 
Appearance required. 

 
 

  
    

10. 9:00 AM CASE NUMBER:  MSL21-00892 
CASE NAME:  JPMORGAN VS. SEMINARIO 
 COURT TRIAL  (1 HOUR) SHORT 
*TENTATIVE RULING:* 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in 
imposition of sanctions. 
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11. 9:00 AM CASE NUMBER:  MSL21-02154 
CASE NAME:  CITIBANK VS. STANIONIS 
 HEARING ON:  ORDER THAT MATTERS IN REQUEST FOR ADMISSION 
*TENTATIVE RULING:* 
 
Plaintiff has moved for an order requesting admissions to be deemed true.  Plaintiff served 
Set One of Request for Admissions on defendant by mail on December 6, 2021. (Buiza Decl. 
p. 3, lines 27-28).  Defendant failed to serve any responses. (Id., at p. 4, line 2).  A letter to 
defendant requesting a response to the Requests for Admissions went unanswered.  
No opposition to the motion has been filed.  

The Motion is granted.   

All five admissions requested in Set One are deemed to be true. (Code Civ. Proc.  
§ 2033.280(b)). 

 
 

  
    

12. 9:00 AM CASE NUMBER:  MSL21-02854 
CASE NAME:  AMERICAN CREDIT VS EDWARDS 
 *FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 
 
The case management conference is continued until June 16, 2022, at 8:30 a.m. in 
Department 9. 
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13. 9:00 AM CASE NUMBER:  MSL21-02854 
CASE NAME:  AMERICAN CREDIT VS EDWARDS 
 HEARING IN RE:  APPL FOR WRIT OF POSSESSION 
FILED BY PLAINTIFF 
*TENTATIVE RULING:* 
 
Code of Civil Procedure section 512.030 provides, in relevant part, that prior to a hearing for a 
writ of possession the defendant “shall be served” with a “Notice of Application and Hearing” 
and a “copy of the application and any affidavit in support” of it.  Additionally, Code of Civil  
Procedure section 512.030 provides, “If the defendant has not appeared in the action, and a 
writ, notice, order or other paper is required to be personally served on the defendant under 
this title, service shall be made in the same manner as a summons is served….”  
 
 A review of the entirely of the docket and file for this matter shows no proof of service for the 
documents, as both outlined and required by the statute.  
 
Accordingly, plaintiff’s application for a writ of possession is denied without prejudice. 

 
 

  
    

14. 9:00 AM CASE NUMBER:  MSL21-03038 
CASE NAME:  ALLSTATE NORTHBROOK INDEMNITY VS. JAWED 
 *FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 
 
The case management conference is continued until June 16, 2022, at 8:30 a.m. in 
Department 9. 
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15. 9:00 AM CASE NUMBER:  MSL21-03038 
CASE NAME:  ALLSTATE NORTHBROOK INDEMNITY VS. JAWED 
 MOTION  SET DEFAULT & DEFAULT JUDGMENT 
*TENTATIVE RULING:* 
 
This is a subrogation matter initiated by a complaint filed on March 26, 2021. The damages 

claimed are $10,274.60. The proof of service shows that the complaint was ultimately served 

upon the defendant on December 22, 2021 by substituted service. The proof of service 

indicates that a summons, complaint, and notice of case management conference were 

served. The notice of case management conference informed the parties that a conference 

addressing numerous matters would take place on March 24, 2022. After the defendant did 

not timely file an answer, a default judgment was entered on February 28, 2022.  

Defendant’s notice of motion and motion to set aside the default judgment, consisting of 1 
page in total, states that the defendant failed to realize that if he failed to file an answer 
“within 30 days of receiving the case management conference notice” that the case would be 
decided against him. (Def. Motion)  Defendant further claims that he “was fully prepared to 
attend this conference to my position in this court.”  (Def. Motion) 
 
Code of Civil Procedure section 473 provides, in relevant part, the following: "The court may, 

upon such terms as may be just, relieve a party…from a judgment…taken against him… 

through his…mistake, inadvertence, surprise, or excusable neglect."  By its own terms, the 

statute both grants and circumscribes the trial court’s discretion. Thus, if a party shows that a 

judgment has been taken against him through his mistake, inadvertence, surprise or 

excusable neglect the court may grant relief.   

Defendant claims he was mistaken about how the procedure for his case would unfold.  

Given the case management conference notice (citing a specific hearing date) and the 

summons (citing a specific timeframe to respond but not providing a specific date), the 

mistake or inadvertence is reasonable under the circumstances. 

As a result, Defendant’s notice to set aside the default judgment is granted.   

Defendant is ordered to file a response to the complaint within 30 days. 
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16. 9:00 AM CASE NUMBER:  MSL22-00437  
CASE NAME:  MUNSON VS CONTRA COSTA COUNTY ANIMAL SERVICES  
 HEARING IN RE:  PET'N FOR WRIT OF ADMINISTRATIVE MANDATE+THE COURT ON 3-7-2022 IN 
TENTATIVE RULING+ 

 

*TENTATIVE RULING:* 
 

 

Contra Costa County Animal Services filed a motion to recharacterize the appeal by Dawn 
Munson as a petition for writ of administrative mandamus after a final order determining that 
Ms. Munson possessed a dangerous dog.  The County argues that the appeal must proceed 
as a writ of mandamus according to the terms of the local ordinance; the dog owner argues 
that the appeal can proceed as an appeal – with a hearing de novo – according to the terms 
of the state statute. (Compare Contra Costa County Ordinance No. 2020-04, 416-18.406 (f) 
(“A final order issued under this chapter may be appealed to the Superior Court in 
accordance with Code of Civil Procedure § 1094.5.”) with Food & Agriculture Code § 31622 
(“If the original hearing held pursuant to Section 31621 was before a hearing entity other than 
a court of the jurisdiction, appeal shall be to the superior court.”).) 
 
In 1989, the California Legislature determined that “[p]otentially dangerous and vicious dogs 
have become a serious and widespread threat to the safety and welfare of citizens of this 
state.” (§31601(a))  The legislature further determined:  “The necessity for the regulation and 
control of vicious and potentially dangerous dogs is a statewide problem, requiring statewide 
regulation, and existing laws are inadequate to deal with the threat to public health and safety 
posed by vicious and potentially dangerous dogs.” (§31601 (c)) 
 
The statute addressing this issue provided a nonjury "judicial process" for a hearing as "a 
limited civil case" in the superior court, in which the court "may find, upon a preponderance of 
the evidence, that the dog is potentially dangerous or vicious and make other orders 
authorized by this chapter." (§ 31621.)  The statute also allowed local programs to address 
the issue.  More particularly, the statute clarified, "Nothing in this chapter shall be construed 
to prevent a city or county from adopting or enforcing its own program for the control of 
potentially dangerous or vicious dogs that may incorporate all, part, or none of this chapter, or 
that may punish a violation of this chapter as a misdemeanor or may impose a more 
restrictive program to control potentially dangerous or vicious dogs.”(§ 31683.) 
 
Importantly for purposes of evaluating the present motion, the statutory framework also 
outlined the appellate process. “If the original hearing held pursuant to Section 31621 was 
before a hearing entity other than a court of the jurisdiction, appeal shall be to the superior 
court. If the original hearing was held in the superior court, appeal shall be to the superior 
court before a judge other than the judge who originally heard the petition.” (§31622 (a))  The 
statute further noted, “The court hearing the appeal shall conduct a hearing de novo, without 
a jury, and make its own determination as to potential danger and viciousness and make 
other orders authorized by this chapter, based upon the evidence presented.” (§31622(b)) 
 
Against this legal backdrop, Ms. Munson certainly can assert her statutory rights to appeal 
her matter and obtain a hearing de novo where a judge will make a determination as to the 
potential dangerousness of her dog based upon the evidence presented. (Action Apartment 
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Assn., Inc. v. City of Santa Monica (2007) “If otherwise valid local legislation conflicts with 
state law, it is preempted by such law and is void.”).  
 
The motion by Contra Costa County Animal Services is denied.  County counsel has not 
raised any case, and this court has locate none, where a local ordinance would preclude the 
assertion of a statutory right in circumstances such as those existing in the present matter. 
For these reasons, the County’s motion to reccharacterize the appeal is denied.  
 
As a result of these various provision, the initial hearing might occur in "the superior court of 
the county in which the dog is owned or kept." (§ 31621.) Alternatively, "[a] city or county may 
establish an administrative hearing procedure to hear and dispose of petitions filed pursuant 
to this chapter." (§ 31621.) The process contemplated by the Legislature includes the right to 
"appeal the decision of the court or hearing entity of original jurisdiction." (§ 31622, subd. (a), 
italics added.) Nevertheless, the Legislature specified in section 31683 that local programs 
"may incorporate all, part, or none" of the Legislature's provisions. If an appeal is authorized 
when the original administrative hearing "was before a hearing entity other than a court of the 
jurisdiction, appeal shall be to the superior court." (§ 31622, subd. (a).) Appeals in cases first 
heard in the superior court are to a superior court judge "other than the judge who originally 
heard the petition." (Ibid.) 
 
Appeals authorized by the Legislature consist of "a hearing de novo, without a jury," in which 
the superior court "make[s] its own determination as to potential danger and viciousness and 
[may] make other orders authorized by this chapter, based upon the evidence presented." (§ 
31622, subd. (b).) The preponderance of the evidence standard governs, and the court "may 
admit all relevant evidence, including incident reports and the affidavits of witnesses, limit the 
scope of discovery, and may shorten the time to produce records or witnesses." (Ibid.) 
 
Garcia v. Orange County Animal Care, 2020 Cal. App. Unpub. LEXIS 7409, *11-13, 2020 WL 
6608324 

 
  

 

  
    

17. 10:00 AM CASE NUMBER:  MSL20-01005 
CASE NAME:  WELLS FARGO VS POND 
 COURT TRIAL  (1 HOUR) SHORT+0+ 
*TENTATIVE RULING:* 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in 
imposition of sanctions. 
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18. 10:00 AM CASE NUMBER:  MSL20-05704 
CASE NAME:  AMERICAN EXPRESS VS. CARTER 
 COURT TRIAL  (1 HOUR) SHORT+0+ 
*TENTATIVE RULING:* 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in 
imposition of sanctions. 
 
 

 

  

 


